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REPORT. 



Attorney-General's Office, ) 
Sacramento, September 30, 1890. ) 

To his Excellency R. W. Wat?:rman, Governor of California : 

Sir: In compliance with law, I again respectfully submit my biennial 
report of the condition of the aflairs of this department, accompanying 
the same with a copy of my docket, and with such suggestions as I have 
deemed proper to make. 

RAILROAD TAXES. 

I am pleased to say that the taxes for two years of my administra- 
tion, to wit: the taxes for the years 1887 and 1888, were paid by the 
several railroads or railroad corporations. 

With the view to getting a decision from the Supreme Court of the 
United States on the Federal questions involved, or on the supposed 
conflict between our State Constitution and the Fourteenth Article of 
Amendment to the Constitution of the United States, an agreed state- 
ment of facts was signed by the counsel for the railroads and myself, 
and filed in the case of the People of the State of California vs. The San 
Pablo and Tulare Railroad Company, in the United States Circuit Court, 
involving the taxes for 1885, which accrued before I came into office, 
and in which case the Court, after filing its findings of fact and conclu- 
sions of law, rendered judgment in favor of the railroad company. 

All local or State questions were carefully eliminated, so that the 
record should present only Federal questions, and the stipulation was 
entered into by both sides with the avowed object of having the great 
and paramount Federal questions definitely settled. The following is a 
copy of the stipulation, or agreed statement of facts, and of the findings 
of the Court: 

Stipulation Setting Aside Judgment and Agbeed Statement of Facts. 

In the Circuit Court of the United States, Ninth Circuit, in and for the District of 

California. 

The People of the State of California, Plaintiff, 

vs. 
The San Pablo and Tulare Railroad Company, Defendant. 

It is hereby stipulated and agreed that the judgment heretofore made and entered in 
the above entitled action be vacated and set aside, and the cause be submitted to the 
Court upon the following agreed statement of facts, on which findings shall be made and 
conclusions of law drawn by the Court : 

1. 

The cause of action mentioned in paragraphs 1 and 2 of the answer herein was brought 
without authority of law, and was and is not a bar to this action, and such cause of action 
has been prior to the trial of this action dismissed. 

II. 

The defendant is and ever since the first day of April, 1875, has been a corporation exist- 
ing under the laws of the State of California, and as such it constructed a line of railroad 
known as the San Pablo and Tulare Railroad, extending from thg mtej|e<^^^^J^en- 
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tral Pacific Railroad, at Tracy, in San Joaquin County, through Bethany Station, to the 
northeasterly corner of Alameda County ; thence in same course 1.40 miles through the- 
same corner to line of Contra Costa County ; thence continuing westerly and southerly 
through Byron, Brentwood, Bay Point, ana Avon, to the intersection of Northern Rail- 
way, at Martinez, in Contra Costa County. 

That the defendant was on the said first day of Aprilj and ever since has been the owner 
of and engaged in operating the said railroad in the said counties above mentioned. 

The principal place of business of defendant now is and for many years last past ha* 
been in the city of San Francisco, State of California. 

Some of its stockholders and members now are and ever have been citizens of the United 
States and residents of said State of California, and some of its stockholders and members 
now are and ever have been citizens of the United States, and bona fide residents of States 
other than the State of California. 

The total ien^h of said railroad in said State of California ia forty-six miles, and the 
length thereof in the respective counties through which it passes is as follows : In the 
county of San Joaquin, 8.50 miles ; in the county of Alameda, 1.40 miles, and in the 
county of Contra Costa, 36.10 miles. 

III. 

On the fifteenth day of August, 1885, the State Board of Equalization of the State of 
California, acting under and oy virtue of the powers conferred upon it bjr the Constitu- 
tion of the State of California, assessed the franchise, roadway, roadbed, rails, and rolling 
stock of defendant at the sum of $900,000. Said Board apportioned the said assessment 
as follows : 

To the county of Alameda, the sum of $27,392; to the county of Contra Costa, the sum 
of $706,304 ; to the county of San Joaquin, the sum of $166,304. Upon the said assessment 
taxes were, in the manner provided by law for the levy of taxes on railroad companies 
owning railroads operated in more than one county, levied against the defendant for the 
fiscal year 1885-1886, in the following sums : 

For State taxes, the sum of $4,896, and for county taxes for the county of Alameda, in 
the sum of $248 17; for county taxes for the county of Contra Costa, in the sum of 
$4,633 35; for county taxes for the county of San Joaquin, in the sum of $924 65. 

After the making of the said assessment the State Board of Equalization did and per- 
formed all the acts, duties, and things by law required of them to be done concerning the 
said assessment. All the acts, duties, and things required by the Constitution of the 
State of California, and the laws passed in conformity therewith concerning the levy and 
collection of said taxes alleged to be due to' the plaintiff from the defendant, were done 
and performed prior to the commencement of this action. 

IV. 

On the second day of September, 1878, the defendant was indebted to divers persons,^ 
citizens of the United States, and many of them then and now citizens and bona fide 
residents of the State of California, in large sums of money advanced to construct and 
equip the railroad of the defendant. To secure the payment of such indebtedness the 
defendant on said day executed and delivered a mortgage on its said railroad, its 
franchises, and all rolling stock and appurtenances, a copy of which mortgage is hereto 
annexed and made part hereof. Said indebtedness exceeaed and still exceeds $3,000 per 
mile of said road, and no part thereof has ever been paid except the accruing interest, 
and the whole thereof is now and since the execution of said mortgage has been a valid 
and subsisting indebtedness against said company, and has been and still is secured by 
said mortgage. 

V. 

Said assessment was made for the purpose of taxation for the fiscal year of said State, 
beginning on the first day of July, 1885, and ending on the thirtieth day of June, 1886, 
upon the franchises, roadway, roadbed, rails, and rolling stock of said railroad against 
defendant. Said assessment was not made separately upon the franchise, roadway, road- 
bed, rails, and rolling stock of said railroad, but all of said properties were blended 
together in making said assessment, which assessment was then and there so entered 
upon the ininutes of said Board. Said assessment is the assessment upon which the 
several taxes mentioned in the complaint herein are based, and no other assessment 
than the aforesaid was ever made of said property, or any part thereof, for said fiscal 
year. In said assessment there was not included any other property or kinds of property 
oelonging to said defendant corporation, except that of the said franchises, roadway, 
roadbed, rails, and rolling stock. Said assessment did not include any other of the 
property or kinds of property mentioned in Section 3665 of the Political Code of Cali- 
fornia, as amended March 9, 1883, except such franchise, roadway, roadbed, rails, and 
rolling stock. 

VI. 

The State Board of Equalization, in making the said assessment, assessed to and 
against defendant the fuU cash value of said railroad, roadway, roadbed, rails, rolling 
stock, and franchise without deducting therefrom the value of the mortgage or any part 
thereof given and existing thereon, as aforesaid, to secure the indebtedness of said com- 
pany to the holders of said bonds, notwithstanding they had full knowledge of the exist- 
ence of such mortgage. 



Digitized by VjOOQIC 



REPORT OF THE ATTORNEY-GENERAL. 

VII. 

In making said assessment said State Board of Equalization, acting under and by 
virtue of the power conferred upon it by the Constitution of the State of California, did 
not deem or treat such mortgage as an interest in said property, but did assess the whole 
value of said property to the defendant in the same manner it would have done had there 
been no mortgage thereon. 

VIII. 

By the provisions of the Constitution of the State of California, and the laws in pursu- 
ance thereof, the right and privilege to be heard in relation to assessments is granted to 
defendant in respect to the property in question, and before and at the time of the mak- 
ing of said assessment said defendant had full, due, and legal notice thereof, and 
appeared before the said Board of Equalization, and had a full and legal hearing on the 
matter of the making of said assessment. 

IX. 

All railroads owned and operated in more than one county in the State, whether owned 
by corporations or individuals, were and are assessed in the same manner as the railroad 
■of the,defendant. 

X. 

That from the year 1888 to the year 1886, and during all the times herein mentioned, 
there was a railroad in use and operation extending from the city of Marysville, in the 
county of Yuba, to the town of Oroville, in the county of Butte, in the State of California, 
a distance of twenty-seven miles, which said road was operated in more than one county 
in this State, and was of the same gauge as the road of defendant, and has ever been 
operated for like purposes ; that said road, with all its equipments, for the period afore- 
said was in the ownership and under the operation and control of one N. D. Rideout, a 
citizen of the United States and a resident of the State of California; that there was for 
the same period a railroad extending from the town of Santa Cruz, on the Pacific Ocean, 
and into the county of Monterey, towards the town of Pajaro, a distance of about twenty- 
one miles ; that said road was during the period aforesaid owned, operated, and used for 
like purposes for which the defendant's road is owned, operated, and used, and that the 
same was during said period in the ownership and operated by the Pacific Improvement 
Company, a private corporation formed under the laws of the State of California, which 
said corporation is not and never has been a railroad corporation ; that there was at said 
period and there now are divers other railroads owned and operated in said State of Cali- 
fornia by corporations other than railroad corporations and by individuals and partner- 
ships. 

XI. 

For the purpose of this case only, and not because the defendant admits it as a fact, 
but denies it, the defendant admits that the State Board of Equalization in making said 
assessment did not include in the valuation of said roadway, or at all in the said assess- 
ment, the value of fences erected upon the land of coterminous proprietors or include in 
the said assessment the value of any fences whatever, and did not vfidue the said roadway 
at a greater value than the value of other property similarly situated, or greater than its 
actual value. 

XII, 

For the purpose of this case only, and not because defendant admits it as a fact, but 
denies it, the defendant admits that the said Board of Equalization in making said assess- 
ment did not assess the said franchise, roadway, roadbed, rails, or rolling stock of said 
defendant, or any part thereof, for more than their actual value^ or more than their actual 
cash value, and aid not, in making up the values of any part of said property so assessed, 
include the value of any other property of any kind or nature whatsoever, and did make 
the said assessment upon the same basis for valuation as all other property in said State 
is valued for the purposes of taxation. 

XIII. 

No part of the taxes alleged to have been imposed upon the property of the defendant 
as aforesaid has ever been paid. To take effect when approved and signed by the Attor- 
ney-General. 
March 6, 1889. aHEED RAYMOND, 

General Solicitor and Attorney for Defendant. 
G. A. JOHNSON, 
Attorney-General of California. 

FINDINGS. 

I. 

The cause of action mentioned in paragraphs one (1) and two (2) of the answer herein 
was brought without authority of law and was not and is not a bar to this action, and 
such action has been, prior to tne trial of this cause, dismissed. 

II. 

of. 
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Central Pacific Railroad at Tracy, in San Joaquin County, through Bethany Station to 
the northeasterly corner of Alameda County, and thence in the same course one and forty 
one hundredths (1.40) miles through the same corner of Alameda County to the line of 
Contra Costa County ; thence continuing westerly and southerly through Byron, Brent- 
wood, Bay Point, and Avon to the intersection of the Northern Railway at Martinez, in 
Contra Costa County; that the defendant was, on the said first day of April, 1875, and 
ever since has been, the owner of and engaged in operating the said railroad in said 
counties. 

That the principal place of business of said defendant now is, and for many years last 
past has been, in the city and county of San Francisco, in said State; that some of its 
stockholders and members are now* and ever have been citizens of the United States, 
and residents of the State of California ; that some of its stockholders and members now 
are and ever have been citizens of the United States, and bona fide residents of States 
other than the State of California ; that the total length of said railroad in said State of 
California is forty-six (46) miles, and the length thereof in the respective counties through 
which it passes is as follows, to wit : In the county of San Joaquin, eight and fifty one 
hundredtns (8.50) miles; in the county of Alameda, one and forty one hundredths (1-40) 
miles ; and in the county of Contra Costa, thirty-six and ten one hundredths (36.10) miles. 

III. 

On the fifteenth day of August, 1885, the State Board of Equalization of the State of 
California, acting under and by virtue of the powers conferred upon it by the Constitu- 
tion of the State of California, assessed the franchise, roadway, roadbed, rails, and rolling 
stock of defendant at the sum of $900,000, and apportioned the said assessment as follows', 
to wit : To the county of Alameda, the sum of $27,392 ; to the county of Contra Costa, the 
sum of $706,304; and to the county of San Joaquin, tne sum of $166,304. 

That taxes were levied upon the said assessment in the manner provided by law for the 
levy of taxes on railroad companies owning railroads operated in more than one county, 
against the defendant for the fiscal year 1885-1886, in the following sums : For State 
taxes, the sum of $4,896, and for county taxes for the county of Alameda, the sum of 
$248 17 ; for county taxes for the county of Contra Costa, in the sum of $4,633 35 ; and 
for county taxes for the county of San Joaquin, in the sum of $924 65. 

That after making the said assessment, the State Board of Equalization did and per- 
formed all the acts, duties, and things by law required to be done concerning the said 
assessment, and all the acts, duties, and tnings required by the Constitution of the State 
of California, and all the laws passed in conformity therewith concerning the levy and 
collection of said taxes alleged to be due to the plaintiff from the defendant, were done 
and performed prior to the commencement of this action. 

IV. 

That on the second day of September, 1878, the defendant was indebted to divers per- 
sons, citizens of the United States, and many of them then and now citizens and bona fide 
residents of the State of California, in large sums of money advanced to construct and 
equip the railroad of the defendant ; that to secure the payment of said indebtedness the 
defendant on said day executed and delivered a mortgage on its said railroad, its fran- 
chises, and all rolling stock and appurtenances; that said indebtedness did then, and 
still does exceed $3,000 per mile on said Toad, and no part thereof except the accrued 
interest has ever been paid, and the whole thereof is now, and since the execution of said 
mortgage has been, a valid and subsisting Indebtedness against said company, and has 
been and still is secured by said mortgage. 

V. 

The said assessment was made for the purpose of taxation for the fiscal year of said 
State, beginning on the first day of July, 1885, and ending on the thirtieth day of June, 
1886, upon the franchise, roadway, roadbed, rails, and rolling stock of said railroad, 
against said defendant. The said assessment was not made separately upon the fran- 
chise, roadway, roadbed, rails, and rolling stock of said railroad, but all of said proper- 
ties were blended together in making said assessment, which assessment was then and 
there so entered upon the minutes of said Board ; that said assessment is the assessment 
upon which the several taxes mentioned in the complaint herein are based; that no 
other assessment than the aforesaid was ever made of said property or any part thereof 
for said fiscal year; that in said assessment there was not included any other property, 
or kinds of property, belonging to said defendant corporation except that of said fran- 
chise, roadway, roadoed, rails, and rolling stock, and said assessment did not include 
any other of tne propertj'^ or the kinds of property mentioned in Section 3665 of the 
Political Code of the State of California, as amended March 9, 1883, except said franchise^ 
roadway, roadbed, rails, and rolling stock. 

VI. 

That the State Board of Equalization in making the said assessment assessed to and 
against said defendant the full cash value of said railroad, roadbed, rails, rolling stock, 
and franchise without deducting therefrom the value of the mortgage or any part thereof 
given and existing thereon, as aforesaid, to secure the indebtedness of said company to 
the holders of said bonds, notwithstanding they had full knowledge of the existence of 
said mortgage. , . 
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VII. 



That in making said assessment the State Board of Equalization, acting under and by 
virtue of the power conferred upon it hy the Constitution of the State of California, did 
not deem or treat such mortgage as an interest in said property, but did assess the whole 
value of said property to the defendant in the same manner it would have done had there 
been no mortgage thereon. 

VIII. 

That by the provisions of the Constitution of the State of California and the laws made 
in pursuance tnereof, the right and privilege to be heard in relation to assessments is 
granted to defendant in respect to the property in Question ; that before and at the time 
of the making of the said assessment said defendant nad full, due, and legal notice thereof, 
and appeared before said Board of Equalization and had a full and legal hearing on the 
matter of the making of the said assessment. 

IX. 

That all railroads owned and operated in more than one county in said State, whether 
owned by corporations or individuals, were and are assessed in tlie same manner as the 
railroad of said defendant. 

X. 

That from the year 1883 to the year 1886, and during all the times herein mentioned, 
there was a railroad in use and operation, extending from the city of Marysville. in the 
county of Yuba, to the town of Oroville, in the county of Butte, in said State, a distance 
of twenty-seven miles, which said road was operated in more than one county in this 
State, and was of the same gauge as the road of defendant, and has ever been operated for 
like purt)08es; that said road, with all its equipments, for the period aforesaid was in the 
ownership and under the operation and control of N. D. Rideout, a citizen of the United 
States and a. resident of the State of California; that there was for the same period a rail- 
road extending from the town of Santa Cruz, on the Pacific Ocean, and into the county 
of Monterev, towards the town of Pajaro, a distance of about twenty-one miles ; that said 
road was auring the period aforesaid owned, operated, and used for like purposes for 
which the defendant's road was owned, operated, and used, and that the same was 
during said period in the ownership of and operated by the Pacific Improvement Com- 
pany, a private corporation formed under the laws of tne State of California, which said 
corporation is not and never has been a railroad corporation; that there was at said 
period and there now are divers other railroads owned and operated in said State of Cali- 
fornia by corporations other than railroad corporations and oy individuals and partner- 
ships. 

XI. 

That the State Board of Equalization in making said assessment did not include in the 
valuation of the roadway or at all in said assessment the value of fences erected upon the 
land of coterminous proprietors, or include in the said assessment the value of any fences 
whatever, and did not value the said roadway afc a greater value than the value of other 
property similarly situated, or greater than its actual value. 

XII. 

That the said Board of Equalization in making said assessment did not assess the said 
franchise, roadway, roadbed, rails, or rolling stock of said defendant or any part thereof 
for more than their actual value or more than their actual cash value, and did not in 
making up the values of any part of said property so assessed include the value of any 
other property of any kind or nature whatever, and did make the said assessment upon 
the same basis for valuation as all other property in said State is valued for the purpose 
of taxation. 

XIII. 

That no part of the taxes alleged to have been imposed upon the property of the 
defendant as aforesaid has ever been paid. 

CONCLUSIONS OF LAW. 

From the foregoing facts the Court finds, as a conclusion of law, that the defendant is 
entitled to judgment of dismissal of this action with costs, and judgment is hereby 
ordered to be entered for the defendant with costs. 

SABIN, Judge. 

September 30 1889. 

Indorsed: Filed September 30, 1889. L. S. B. Sawyer, Clerk. 

A writ of error was sued out with all possible dispatch, and the case 
taken to the Supreme Court of the United States, where, on my motion 
at the October term, 1889, it was advanced on the calendar. In this I 
showed my earnest desire as representing the people of California to have 
the Federal question definitely settled. The case was set down for argu- 
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ment the first Monday of March, 1890; the railroad companies making 
an inefTectual effort to continue the case until April first, but succeeded 
in having it continued for one week. I opposed all applications and 
overtures from the railroad company for a continuance. Before the case 
was reached, and before April first, the Supreme Court of California 
made an important decision in the case of The People, appellant, vs. 
The Central Pacific Railroad Company, respondent, which will be found 
reported. Vol. 83 of the California reports, pp. 393-414. This case and 
the cognate cases involved the taxes for the year 1886, which also accrued 
before I came into ofiice. The complaints followed the form of complaint 
prescribed by the Code, and were demurred to in the lower Court, 
the Superior Court of the City and County of San Francisco, on vari- 
ous grounds, which Court (Judge Levy presiding) sustained the demur- 
rers. Mr. Delmas, the counsel for the Controller of State in the cases, 
stood by his complaint, and judgment in the several cases was ren- 
dered against the people, from which judgments appeals were taken to 
the Supreme Court of the State, with the above result. Mr. Justice 
Pox delivered the opinion, which was concurred in by Justices McFar- 
land, Sharpstein, Paterson, and Works; Chief Justice Beatty and Mr. 
Justice Thornton dissenting. The tenor of the decision may be seen 
from the following extract from the syllabus of the opinion: 

The scheme for the assessment, levy, and collection of taxes on railroads situated in 
more than one county, prescribed hy Sections 3665 to 3669 of the Political Code, is uncon- 
stitutional, as being special legislation not authorized by Section 25 of Ari;icle IV of the 
Constitution. 

In my points I contended as follows: 

i^ir««— Section 13, Article XIII, of the State Constitution, gives plenary power to the 
Legislature in respect to this whole subject of practice and pleading, and collection of 
taxes against defendant. 

Second — There is no inhibition against local or special laws in regard to pleadings. 

Third— The sections of the Code complained of— 3668, 3669, and 3670— are not local or 
special laws. 

In my reply brief, I further said: 

The Legislature have said in effect that they deem that form of complaint necessary, 
that it is sufficient, and that in so enacting they are simply carrying out the mandate of 
the Constitution in Section 13, Article XIII, of the revenue and taxation article. 

The subject of revenue and taxation would not be completely dealt with without estab- 
lishing the form of procedure in the Courts. It would have been a great omission if 
they had not provided for it. It has stood the test of many years' experience, and as far 
as 1 know, has never before been successfullv attacked. Should this form of complaint 
be held defective because in an earlier article — Article IV of the Constitution— there is 
an injunction against local or special laws in regulating the practice of Courts of justice? 
Taxation was not thought of, or supposed to be affected, by the tramers of the Constitu- 
tion, in making such a provision in respect to the ordinary procedure of the Courts. 

Taxation is a subject oy itself, and has been treated so in the Constitution. The same 
rules as to due process of law which are applied to other subjects will not hold good as 
to taxation. Due process of law is often more of an administrative than a judicial char- 
acter when it concerns taxation. The reasons are obvious : the necessities of government, 
the advantage of summary means, the protection given to all in their rights, the prece- 
dents handed down by centuries, and the common sense of mankind alike justiiy and 
demand a procedure different from that which results in an ordinary money judgment 
for the collection of a promissory note. 

The system of collection of taxes on this kind of property, and the method of bringing 
suits for this purpose, are by virtue of the same mandate as the assessment of such rail- 
road property by the State Board of Equalization, and that is the Constitution itself. 

These laws are general laws ; they aflect all of a class, and the classification is not only 
founded on the Constitution, but rests upon reason and public policy. It does not matter 
if the class may not be large. One may constitute a class, if its enlargement is provided 
for by future accessions. It is sufficient to know that the classification is neitner false 
nor illusive, and that it embraces all of a class to which they are naturally related. 
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I filed a petition for rehearing, being determined as far as in my 
power to avert the disaster entailed by the majority opinion, and said 
as follows: 

After the Constitution had provided in Section 10, of Article XIII, for a distinct and 
separate regime for the assessment of railroads operated in more than one county, which 
this Court m the cases of People vs. Supervisors of Sacramento County, 59 Cal., p. 321, 
and San Francisco and North Pacific Railroad Company vs. The State Board of Equaliza- 
tion, 60 Cal., p. 29, decided to be a system separate and distinct from local assessments by 
the local Assessor, which was also provided for, and that this system was self-executing, 
requiring no law to enforce the constitutional mandate, the framers of the Constitution 
were careful to provide, in Section 13, of the same article, that the Legislature shall j>ass 
all laws necessary to carry out the purposes of this Article XIII on the specific subject 
of revenue and taxation, and to make the system effective. It will not do to say that 
the passage of these sections which are declared unconstitutional was not necessary^ as 
the necessity of such laws is left with the Legislature, and it is to Judge of the necessity, 
and not the Courts, with this reservation, however, that the carainal principles of free 
government are to be maintained. We have cited authorities in our brief on file in the 
case which sustain this contention; and many more, if necessary, to the same purport 
can be readily had for the use of the Court. But the decision by Chief Justice Mainnall 
in McCullough vs. Maryland, hereafter cited, as to what the word ** necessary" means, is 
conclusive of that question. This Section 13 is as mandatory as any other section of 
Article XIII, and to entirely ignore it is to emasculate the system which a previous 
Supreme Court has declared to exist with respect to railroad property of this class. 

The propriety in judicial exegesis of turning from a special subject which the Constitu- 
tion has treated oi as an entirety, to another subject, such as the legislative article, 
which treats of general matters and specializes nothing, is not apparent, and at least 
raises such a doubt as to the law of the decision as rendered, as fco justify, if not demand 
from the Court, a rehearing of the case and a fuller argument. 

The majority opinion is also in error in stating the following: ** Practically admitting 
that the scheme is 'special,' the appellant justifies it under Section 13 of Article XIII of 
the Constitution above quoted, claiming that the Legislature is not only authorized but 
required to pass all laws necessary to carry that article into eff"ect." This error in the 
majority opinion is apparent from the following quotation from my reply brief: 

'"My second position, therefore, if the Court snould hold against me in my contention 
as to the meaning of Section 13 of Article XIII of the Constitution, which position I 
believe to be impregnable, is that the sections of the Political Code complained of, to 
wit: Sections 3668, 3669, and 3670, are general laws. In the light of the authorities 
above cited, these sections are neither local nor special. They have been acquiesced in 
for a number of years, and taxes have been time and again paid under them as general 
laws." 

And in support of this position 1 reviewed the respondent's authorities, and cited, 
with liberal extracts therefrom, numerous authorities of my own, to the effect that the 
classification made by the Legislature in this matter is proper, and that such laws are gen- 
eral laws. 

The laws thus swept away are the laws passed at the session of the 
Legislature in 1883; and nothing further can be done in the way of 
upholding them, unless at the approaching election the personnel of the 
Court is so changed as to justify the appealing of another case with the 
view of endeavoring to get the foregoing decision overruled, and the 
laws of 1883 in regard to railroad taxation revitalized. In such a con- 
tingency, I commend this matter to the attention of my successor. I 
have already stated that this decision was rendered just before, two or 
three days before, the case of The People of the State of California vs. 
The San Pablo and Tulare Railroad Company, which had been advanced 
on my motion, was called for argument in the Supreme Court of the 
United States, the decision of which case it was hoped would ultimately 
settle the Federal question, whether the Constitution of California in 
respect to railroad taxation is constitutional under the fourteenth article 
of amendment. 

In the ultimate decision of this question by that tribunal I have entire 
confidence, and the result may be said to be prefigured in the decision 
by that Court at that term of the case of the Bell's Gap Railroad Com- 
pany vs. The Commonwealth of Pennsylvania, 134 U. S., pp. 232-240. 

As I rose to argue the case, Chief Justice Fy^^^ inquired of me 
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whether the Supreme Court of California had not just decided that the 
California railroad tax law violated the Constitution of California. 
Senator Edmunds and myself then read our respective telegrams as to 
the purport of the decision. I proceeded to argue for an immediate 
hearing, when Mr. Justice Gray replied to my argument by asking 
whether the United States Court ever failed to follow the State's decis- 
ion regarding a State question, when the State was a party. Thereupon 
the Court, after consultation, continued the case on its own motion. 

The Supreme Court of the United States is not only reluctant to, but 
will not decide cases on constitutional grounds where there are other 
grounds upon which they may be decided, and if they can see from the 
record that in any case the decision of the Court below may have been 
based upon the ground that the tax law, under which the taxes were 
assessed, violated the State Constitution, and was therefore void, they 
will refuse on that ground to reverse. 

I regret exceedingly that the decision of our Supreme Court thus pre- 
vented the decision of the great Federal questions by the Supreme Court 
of the United States, and even stopped the argument of those questions 
by the counsel of the State of California in limine. 

At the last session of the Legislature I drew up an Act which was 
entitled " An Act in relation to the re-assessment of property, and the 
equalization of the same, in cases where a former assessment is invalid 
or void, and in relation to the collection of taxes on said re-assessment," 
and discussed its purposes at some length before the Judiciary Commit- 
tee of the Assembly. Although the Act was a general Act, the object 
was to lay the basis for recovery of taxes against railroad companies 
where the assessment for any reason had failed. Such Acts are common 
in the States, and their constitutionality is unquestionable, as the Legis- 
lature, representing the mass of political powers, is only restrained by 
express limitations or restrictions in the Constitution. But the railroad 
companies were actively opposed to any such remedial legislation, and 
their agents wasted a great deal of sympathy on the imaginary condi- 
tion of some poor person, if the bill became a law, when he found that 
there were unpaid taxes on' his property which were collectible. The 
result was the bill failed of passage. 

THE NEAQLE CASE. 

At the same time that I moved to advance the San Pablo and Tulare 
Railroad case in the Supreme Court of the United States, I made a 
similar motion in respect to the Neagle case, which motion was also 
granted. This case, on account of the gravity of the questions involved, 
at once assumed an aspect of national importance. Anything that 
affects the respective jurisdictional limits of national and State sover- 
eignty deservedly interests the great mass of the American people, and 
well it should, for on the solution of such questions by the highest Court 
in the land, depends not only the correctness of our theory of a repub- 
lican government, the sanctity of constitutional guaranties, but sooner 
or later the perpetuity of our free institutions. 

It is needless to recount the circumstances connected with the killing 
of David S. Terry by. David Neagle, at the station of Lathrop, in the 
county of San Joaquin. Neagle was arrested by the authorities of the 
county, and sued out a writ of habeas corpus from the 9^^?^J^rff2»^^* ^^ 
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the United States, claiming his deliverance on the ground that he was 
a Deputy United States Marshal at the time, and did the killing in the 
defense of the life of Stephen J. Field, a Justice of the Supreme Court 
of the United States, and in self-defense. Believing that the jurisdiction 
of San Joaquin County, where the killing took place, had been invaded 
by the Circuit Court, and that such matters of alleged justification were 
available in the Courts of that county in favor of Neagle as well as any 
other citizen, as the law ofiicer of the State, I raised the jurisdictional 
question in the Circuit Court, and contended that there must be an 
express Act of Congress, which there was not, conferring jurisdiction 
upon the Circuit Court in order to oust the jurisdiction of the State 
Court in such a case. The Circuit Court decided otherwise and dis- 
charged Neagle, and without delay, I perfected an appeal to the Supreme 
Court of the United States, where the case was advanced on the calen- 
dar, as already stated. 

I was ably assisted by Messrs. Shellabarger & Wilson, and Hon. 
Zach. Montgomery, of Washington City, representing the State of Cali- 
fornia, while the United States Government was represented by Attor- 
ney-General Miller, and by Joseph H. Choate and James C. Carter, of 
New York City. As in the railroad tax case in the Supreme Court 
of California, so in Ex Parte Neagle in the Supreme Court of the 
United States the Court was not unanimous, Chief Justice Fuller and 
Mr. Justice Lamar dissenting from the majority opinion, and holding 
that the Circuit Court, in the absence of an express Act of Congress, 
had no jurisdiction of the case, which should have been tried, as any 
other case under the same circumstances, in the Courts of San Joaquin 
County. The expedition with which this case was attended to may be 
seen from the fact that the killing was done in August, 1889, a hearing 
had in the Circuit Court, an appeal taken, the case on appeal argued 
in March, 1890, the case decided in May, and in about a year after the 
homicide the case was reported at length in 135 U. S. Reports, pp. 1-100. 

It was due to California that the question involved should be defi- 
nitely settled, as it concerned the jurisdiction of our State Courts; and 
however much I regret the conclusion at which a majority of the Court 
arrived, yet I have endeavored to show that I will not acquiesce in any 
attempts to circumscribe the jurisdiction of the State without an author- 
itative decision from the highest Court in the land, and subjecting the 
contention to all possible scrutiny, both legal and public. 

CHAE CHAN PING VS. THE UNITED STATES. 

The Legislature of the State, by an Act approved February 13, 1889, 
appointed me, in connection with Hon. Stephen M. White and Hon. John 
F. Swift, to represent the interests of the people of the State at Wash- 
ington, in the United States Supreme Court, in said case. The case 
involved the validity of the Exclusion Act, passed by Congress, which 
went into effect October 1, 1888, and which prohibited Chinese laborers 
from entering the United States after that date. 

The Act was held constitutional by the Circuit Court for the District 
of California, on an application for a writ of habeas corpus by Chae Chan 
Ping, and thereupon he appealed to the Supreme Court. Although the 
case was not a State case, and did not come within my duties as Attor- 
ney-General of the State, raising simply a question between Jljip^PJ^ited 
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States and Chae Chan Ping, yet, in obedience to the mandate of the Leg- 
islature, I went on to Washington and filed a brief in the ease, and assisted 
in the oral argument. Hon. G. A. Jenks, Solicitor-General of the United 
States, represented that Government. 

Chae Chan Ping was represented by ex-Governor George Hoadley, of 
Ohio, and James C. Carter, Esq., of New York City. 

Like the Neagle case, it was a case of national importance, and in the 
result of which, on account of the increasing influx of Mongolians into 
our State, the deteriorating effects of this kind of immigration, together 
with the convenience with which it could be effected, California was 
specially interested. 

We took the broad ground, which had been affirmed and reaffirmed by 
the Supreme Court of the United States long before, that Congress had 
the power to abrogate a treaty between the United States and any foreign 
power. I also took the ground that the Congress of the United States 
could not abdicate nor surrender its sovereignty, which had been confided 
to it by the Constitution; that its powers were in the nature of trusts to 
be exercised for the good of the people, and that whatever rights Chinese 
laborers had under the treaty they were simply privileges conferred, and 
were not contracts, and a withdrawal of these privileges by the law-mak- 
ing power was not obnoxious to the constitutional provision in respect to 
the impairment of the obligation of contracts. These positions were 
indorsed by the Supreme Court, and the doctrine definitely settled that such 
privileges do not fall within the domain of contracts. The decision of 
the Circuit Court was affirmed, and the barriers interposed by Congress 
against this alien irruption held intact. The legitimate outcome of the 
decision is that Congress may effectually prohibit all Mongolian immi- 
gration, treaty or no treaty, as a part of the public policy of the country. 

The case referred to may be found reported in 130 United States, pp. 
581-611. 

THE GOLDENSON CASE. 

This case excited a very general interest throughout the State, on 
account of the singular atrocity of the murder, and the victim, Mary 
Elizabeth Kelly, being a little girl only fourteen years of age. It speaks 
well for the law-abiding character of our people that the intense feel- 
ings, which the murder gave rise to, did not find vent in any overt act 
of summary vengeance. On account of the numerous exceptions taken 
by the learned counsel of the defendant, some apprehension was felt as 
to the result of the case when submitted to the calm equipoise of the 
judicial mind. 

No judgment or affirmance in a criminal case, where the defendant 
was found guilty, ever met with more general approval. 

THE BOWERS CASE. 

This case excited almost as much general interest as the Goldenson 
case. J. Milton Bowers was indicted for the murder of his wife, Cecilia 
Bowers, and the evidence on behalf of the People aspired to prove 
homicide by slow poisoning. The record was very voluminous, and 
embraced much medical and expert testimony. The judgment of con- 
viction and order denying a new trial was affirmed by six of the Jus- 
tices of the Supreme Court. A rehearing was subsequently granted, 
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and the defendant granted a new trial by the Supreme Court. The 
District Attorney of San Francisco deeming that he could not make the 
inculpating facts any stronger on a second trial than on the first, dis- 
missed the case with permission of the Superior Court. In the judg- 
ment of this office, the first opinion correctly embodied the law, and 
the circumstances which were sought to raise a doubt about Bowers' 
guilt, such as the alleged confession of Benhayon, the brother of the 
deceased, before his death, were matters only to be submitted to the 
Governor on an application for pardon or commutation of sentence. It 
consumed a great deal of the time of this office in following this case 
through its many devious windings. 

It will be seen from the annexed copy of my docket that since my 
last report there have been a great many criminal cases which have 
received the attention of this department. Our labors and the labors 
of the Supreme Court have been greatly lessened by the passage of the 
Act requiring records in criminal cases to be printed. We had the 
honor of making the first suggestion that this change should be made, 
and embodied the suggestion in our last biennial report. Subsequently 
we drafted the Act which became the law. Had this been the law when 
the Bowers case was under consideration, great time and labor would 
have been saved by being spared ineffectual efforts to decipher eleven or 
twelve huge manuscript volumes of the record. 

CIVIL CASES. 

Besides those already mentioned, we deem it proper to allude spe- 
cially to a few others. Charles Sutro brought suit against the Con- 
troller to recover on certain bonds for Indian War expenses. I defended 
the action, claiming that there could be no recovery, as the bonds were 
payable only out of money thereafter to be appropriated by Congress, 
which was never done. Judgment went for the defendant, and on 
appeal the judgment was affirmed. The syllabus of the case, 74 Cal., 
p. 593, is sufficiently explanatory: 

A bona fide purchase of bonds issued by the State of California for the loss of property 
incurred during the suppression of Indian hostilities, which bonds recite their issue in 
conformity witn the Act of April 25, 1867, and which are made payable only out of money 
thereafter to be appropriated by Congress for the payment of^such expenses, is charged 
with notice of alltne conditions imposed by the Acts of the Legislature and of Congress 
upon the subject of the Act of April 26, 1869, and cannot enforce the payment of the 
bonds until an appropriation therefor has been made by Congress. 

Hoagland vs. State. — This was an action which was brought by per- 
mission of the State against itself to settle an alleged claim of damages 
in the sum of about $40,000, by the straightening of the channel of the 
American River at its point of confluence with the Sacramento, by the 
Levee Commissioners of the city of Sacramento, done by them in the 
year 1862, in pursuance of an Act of the Legislature. We interposed a 
demurrer below, which was sustained by the Court, and on appeal the 
judgment was affirmed. We quote from the syllabus: 

Held, that the language of the Act excludes the idea that any liability was admitted, 
or any defense waived except that of immunity from suit. The State may still interpose 
the defense that it was engaged as a State in a public work for the common good. Under 
the language of the California Constitution as it existed prior to 1879, when the State, for 
public purposes, turns or straightens the channel of a river where it empties into another 
river, so that the land on the opposite side is, five years afterwards, injured or destroved 
by the increased velocity of the current, such damage is not a "taking" of land for public 
use, and does not entitle the owner to compensation. Digitized by CjOOQIC 
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In the cases against Gray and his bondsmen, and also the cases against 
the Harbor Commissioners and their sureties, involving the same defal- 
cation, I have repeatedly urged, both by letter and telegraph, the coun- 
sel representing the State, all of whom were employed before I came 
into office, to bring said cases to a trial. I have to say that when attor- 
neys are appointed for a specific duty and accept, it is their place to go 
ahead, and await no further instructions. All the instructions given by 
this office have been to urge the cases to trial, and I have been very much 
chagrined at the delay, for which there is probably some excuse, such 
as the death of Blanding pending the actions, and subsequently the death 
of one of the counsel. 

Wearjdng of the continued procrastination, on December 4, 1889, I 
wrote a letter to Messrs. Langhorne & Miller, attorneys at law, San Fran- 
cisco, of which the following is a copy: 

Understanding that Maj[orMhoon's health is not good, and that he desires legal assist- 
ance in the cases pending m Judge Hunt's Department against the State Board of Harbor 
Commissioners and their bondsmen, on account of the defalcation of Gray, I desire you 
to assist Major Mhoon, and take immediate steps to bring the cases to trial. The cases 
have been pending a long time, and should be pressed vigorously to a finality. 

Also, in the cases against Gray and his sureties, which Mr. Baggett has in hand, and in 
which there was an adverse decision by the lower Court, an appeal should be taken from 
the final judgment and order denying the motion for new trial. As Mr. Baggett, 1 
understand, is absent in Tennessee, you will please see that the appeal is properly per- 
fected, if necessary that this should be attended to on account of Baggett's absence. 

I am informed that the Harbor Commissioners' cases are now definitely 
set down for trial, and before long it is to be hoped that the State may 
recover what it has lost by reason of this defalcation. 

CORRESPONDENCE. 

With the best efforts of this office, it is almost impossible to keep pace 
with the mass of correspondence which we have to deal with. We have 
endeavored to answer all letters and give the desired information, or 
suggest where the information could be had. I am aware that the 
duties devolved upon me do not require this, but generally we found it 
about as easy to give the information as to write why we do not, to be 
followed by subsequent requests for an early answer. 

During the four years of our incumbency of this office, there will have 
been written letters and opinions covering about thirty-five hundred 
pages of letter book, embodying our views on various constitutional and 
legal questions, in response to State officers, county officers, city officers, 
and private persons. The school law and its exposition has been a 
source of endless inquiry, and it is to be hoped that the next Legislature 
will clear up and symmetrize this important subject. 

Our election and registration laws are discordant and bewildering, and 
need entire revision. Inquiries on this subject are numerous. For 
instance, Section 1094, Political Code, as amended by the last Legislature, 
says: 

There shall be in each of the counties, and cities and counties , in the State (when re- 
quired by the Board of Supervisors) a new and complete registration of the voters of such 
counties, and cities and counties, who are entitled thereto, and who apply with the proper 
proof. Such registration shall commence one hundred days before a general election, and 
shall continue for eighty -five days thence next ensuing, when such registration shall cease ; 
provided, that nothing in this section shall be held to repeal anjr election or registration 
law applicable to or in force in the city and county of San Francisco. 
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Yet, under Section 1227, no person is allowed to vote whose name is 
not on the printed register in use at the precinct, and there is no pro- 
vision for printing the register which is thus made up eighty-five days 
before a general election; the only provisions being in Sections 1118 and 
1115, when the registration is to close on the first Monday of October, 
when there is a general or Presidential election, and on the thirtieth day 
prior to each general election held every two years thereafter, and the 
Clerk is to print and distribute the lists within fifteen days after the 
register is closed. I have held, however, that it is manifestly the inten- 
tion of Section 1094 that those persons allowed thereby to register at a 
later day should vote, and that Boards of Supervisors may order a sup- 
plemental register for this purpose, under the general permanent powers 
of such Boards. 

Again, the question is frequently asked this office, '^ Can a person 
vote on a clerk's certificate?" 

Section 1117 says: "A certified copy of an uncanceled entry upon the 
Great Register is prima facie evidence that the person named on the 
entry is an elector of the county." 

I have held, however, that to vote, the elector's name must be on the 
printed register used at the precinct. 

I would suggest, also, that the "Act to regulate contracts on behalf of 
the State in relation to erections and buildings," approved March 23, 
1876, Statutes 1875-6, p. 427, be amended. It is cumbrous and awk- 
ward in its phraseology, and entails a great deal of unnecessary expense 
in respect to giving public notice in daily papers for four weeks, when 
and where sealed proposals will be received for labor and materials for 
the erection of public buildings. It could be improved in a good many 
other respects. 

The disbursements of this office during the last two years are a matter 
of record in the Controller's office, as well as any moneys which have 
come into the hands of the Attorney-General, all of which will suffi- 
ciently appear from the Controller's report. 

Before closing this report, I desire to say that my relations with the 
other State officers have been uniformly pleasant and agreeable, and I 
hope that the suggestions embodied herein will meet with your Excel- 
lency's approval. I have the honor to be, 

Very respectfully, your obedient servant, 

G. A. JOHNSON, 

Attorney-General. 
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Transcript filed Novem- 
ber 15, 1887. Judg- 
ment affirmed May 8, 
1889. 


Transcript filed October 
31, 1887. Judgment 
affirmed May 8, 1889. 
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12414r-The People, etc., 
ex rel. El Dorado 
County vs. Davidson, 
Defendant. Blanch- 
ard & Catlin for De- 
fendant, Attorney- 
General, Bennett & 
Denson for Plaintiff. 


12398— The People, etc., 
ex rel. El Dorado 
County vs. O'Keefe. 
Blanch ard & Catlin 
for Defendant, Attor- 
ney-General, Bennett 
& Denson for PlaintiflF. 
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